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Two important acts relating to trusts and corpora- 
tions have just been adopted by Congress. They 
represent the fruition of the policy laid down in the last 
national platform of the Democratic party. They are 
" administration measures." In fact, it is doubtful 
whether without the persistent and forceful leadership 
of President Wilson the conflicting views in Congress 
could have been harmonized and the legislation passed 
in addition to the other important and long-debated 
measures which have occupied the attention of that 
body. 

The " administration " bills regarding trusts and 
corporations were introduced into Congress at the very 
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beginning of 1914. They were under almost continuous 
consideration by the two houses and their committees 
for nine months before enactment. Many of the crudi- 
ties of the original bills have been eliminated and in 
general the provisions as adopted are workable and 
understandable. In fact, if the destruction of trusts 
and the maintenance of competition be accepted as the 
proper policy, these acts must be approved for the most 
part as a valuable aid in carrying out that policy. The 
present writer has already expressed his opinion that 
this policy is on the whole the best for the American 
people. 

As might be expected, there were efforts in Congress, 
particularly on the part of the Progressive party, to 
turn the trust legislation in the direction of regulation 
rather than prohibition. The Democrats, however, 
stood with practically united front for the policy of 
suppressing combinations and many Republicans joined 
with them. 

The two acts are entitled respectively: " An Act to 
supplement existing laws against unlawful restraints 
and monopolies and for other purposes," and " An Act 
to create a federal trade commission, to define its 
powers and duties and for other purposes." We shall 
call them briefly the anti-trust act and the trade-com- 
mission act. The trade-commission bill, as it passed 
the House, was substantially confined to procedure, to 
machinery and methods for enforcing the laws. The 
Senate, however, inserted in this bill provisions with 
respect to unfair competitive methods, and these stand 
in the act as finally adopted, altho they more logically 
belong in the other act, which is chiefly concerned with 
prohibitions of unlawful practices. 

It is perhaps needless to call attention to the fact that 
both these acts are, of necessity, limited to fields over 
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which the federal government has jurisdiction. Ex- 
cept certain provisions on national banks, they deal 
exclusively with interstate and foreign commerce. 

The new prohibitions and definitions of unlawful 
practices in the two acts fall under three main heads: 
(1) those relating to competitive methods; (2) those 
relating to methods and forms of combination in re- 
straint of trade; and (3) those relating to mismanage- 
ment of railroads. 

I. Unfair Competitive Methods 

Of the provisions relating to methods of competition 
there are three — as to unfair methods in general, as to 
price discrimination, and as to restrictive sales and 
leases. The first named was not in either bill as it 
passed the House but was added by the Senate. Being 
comprehensive in character it would, if broadly inter- 
preted, have rendered unnecessary the more specific 
provisions of the House bill regarding competitive 
methods and these were accordingly struck out by the 
Senate. In the conference committee of the two 
houses, however, they were restored, and they were 
finally adopted, tho with considerable amendment. 

Section 5 of the trade-commission act provides simply 
" that unfair methods of competition in commerce are 
hereby declared unlawful." This applies to individuals 
and firms as well as corporations. It adds no definitions 
or qualifications, leaving the determination of what 
constitutes unfair competition to the trade commission 
and the courts. In this respect the provision is similar 
to that of the interstate commerce act, which merely 
declares unreasonable railroad rates to be unlawful, 
leaving it to the interstate commerce commission and 
the courts to determine what rates are unreasonable. 
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In other words, Congress has established a standard 
and delegated to other agencies the sub-legislative 
power of applying or interpreting that standard. 

There was much opposition to this general provision 
on the ground of its vagueness. It was stoutly main- 
tained that no business man would know where he 
stood, what he could and what he could not do. The 
reply to this was that the methods of unfair competition 
are so numerous, so varied and so constantly changing 
that they cannot all be specifically set forth by Con- 
gress, and that a law which attempted to do so would 
require constant amendment. To avoid the well- 
founded objection that it would not do to punish a man 
for an offense indefinitely described, Congress wisely 
prescribed no penalties for initial violation of this 
section but provided a special and appropriate proced- 
ure for enforcement. 

This procedure begins with action by the federal 
trade commission, a body whose composition and other 
powers are more fully described later. No court can 
take initial jurisdiction of an alleged offense against 
this section of the law; no prosecuting attorney bring 
an indictment. The commission is not even obliged 
to take action. The law declares that whenever the 
commission has reason to believe that any person or 
concern is using unfair methods of competition it shall 
proceed, "if it shall appear to the commission that a 
proceeding by it in respect thereof would be to the 
interest of the public." The language just quoted was 
incorporated in the bill in the conference and was not in 
it as first passed by the Senate. While in a sense the 
clause materially weakens the law, there can be little 
doubt of its propriety, at least as a temporary device. 
In its absence the commission would be obliged to take 
up every case of unfair competition, however unimpor- 



76 QUARTERLY JOURNAL OF ECONOMICS 

tant and however little it actually tended to bring about 
monopoly. Instances of more or less unfair competi- 
tion are simply innumerable in the business world, and 
it is vain for the government to attempt, under present 
conditions, to prevent them all. The trade commission 
would find its hands full indeed if it had to take up 
every complaint brought before it. The interference 
with business which would result from a multitude of 
proceedings on the part of the commission would prob- 
ably more than offset the good accomplished by the 
actual suppression of more important and serious 
abuses. 

The commission having decided to take up a case of 
unfair competition must give a hearing, after which it 
may issue an order requiring the discontinuance of the 
unfair practice. This order, however, is not imme- 
diately enforceable. If the person or concern to whom 
it is directed fails to obey, the commission must apply 
to the circuit court of appeals for its enforcement. It 
will be recalled that a similar procedure formerly pre- 
vailed in case of the failure of a railroad to obey an 
order of the interstate commerce commission, but by 
the amendment of 1906 a penalty was provided for 
failing to obey such an order and the railroad could 
escape the penalty only by taking the initiative in 
applying to the courts for relief. It is perhaps unfortu- 
nate that this amended procedure was not followed in 
the trade-commission act. The circuit court of appeals 
is given exclusive jurisdiction of cases relating to orders 
of the commission, thus avoiding the delay of appeals 
from lower courts. 

The power of review given to the court with respect 
to orders of the trade commission is not without limits. 
The law provides that the findings of the commission 
as to the facts, if supported by testimony, shall be 
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conclusive, tho the court, if it deems necessary, may 
order additional evidence to be taken before the com- 
mission. In other words, the court is supposed to 
confine itself to questions of law. Doubtless, however, 
the courts will treat the question whether a particular 
practice in competition is unfair or otherwise as one of 
law rather than of fact, and a very wide field for judge- 
made legislation is thus opened. 

No specific penalties appear in the trade-commission 
act for failure to obey an order of the court confirming 
an order of the commission with respect to unfair 
competition. However, the general provision con- 
tained in the anti-trust act as to penalties for contempt 
of court would apply. The maximum penalty for a 
natural person is $1000 or six months' imprisonment. 

In the anti-trust bill as it passed the House the prac- 
tices of price discrimination and of restrictive sales and 
leases were made subject to penalties of fine and 
imprisonment. In the act as finally revised by the 
conference committee and passed these penalties were 
cut out, and the procedure for enforcing the prohibition 
of these practices was made similar to that for enforc- 
ing the general provision as to unfair methods of com- 
petition. There is this substantial difference, however, 
that in the anti-trust act the words " if it shall appear 
to the commission that a proceeding by it would be to 
the interest of the public " do not appear. 

This elimination of penalties and other similar 
changes made in the conference were vigorously 
attacked on the floor both of House and Senate. It 
was charged that the " teeth " had been taken out of 
the bills. There is little reason to doubt, however, 
that even as to these more specifically defined practices 
it is much better, at least for the time being, that pro- 
ceedings should begin only with the trade commission. 
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Its expert investigation of the facts should be much more 
satisfactory than could be expected in an ordinary 
criminal prosecution. Indeed, in all probability the 
law will be enforced more vigorously and effectively 
under this procedure than it could have been in any 
other way. It is a great mistake to suppose that the 
establishment of severe penalties for statute-made 
offenses, not recognized as offenses by the common 
practice of the business world, will forthwith assure 
their cessation. 

This comprehensive provision regarding unfair com- 
petitive methods bids fair to inaugurate a marked 
improvement in business practices in the United States 
and to do much toward checking the growth of monop- 
oly. In a certain sense the new provision adds little 
to the Sherman anti-trust act. It will be recalled that 
that act explicitly prohibits the monopolization of 
interstate or foreign trade or the attempt to monopolize 
it. Unfair competitive practices, if carried to such a 
degree as to justify their suppression by government, 
are in most cases, if not in all, attempts to monopolize. 
The most significant feature of the new legislation is the 
expert machinery for investigating the facts and for 
making at least the initial determination as to what 
constitutes an unfair practice injurious to the public 
interest. 

As regards price discrimination, the anti-trust bill 
as it passed the House provided that any person who 
discriminated in price between different purchasers in 
the same or different sections " with the purpose or 
intent thereby to destroy or wrongfully injure the 
business of a competitor " was subject to penalty. 
Rejected by the Senate, restored and amended in con- 
ference, the section (§ 2 of the anti-trust act) omits the 
words just quoted and declares such discrimination 
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unlawful only where the effect " may be to substantially 
lessen competition or tend to create a monopoly." 
Moreover, to the unimportant and proper exceptions 
contained in the House bill is added the exception of 
discrimination " made in good faith to meet competi- 
tion." 

The wisdom of the first of these two changes can 
scarcely be doubted. The purpose of all competition, 
at least in a sense, is to destroy the business of competi- 
tors. Price discrimination is an all but universal 
practice and is not necessarily injurious or calculated 
to bring about a monopoly. The House bill if broadly 
interpreted would virtually have prohibited price 
discrimination altogether; it went too far. On the 
other hand, to permit price discrimination when made 
to " meet competition " may largely defeat the effective- 
ness of this section. The great corporation or combina- 
tion that seeks to drive out a small competitor by price 
discrimination usually maintains that all it does is in 
good faith to meet competition. The Standard Oil 
Company, for example, may have the entire oil trade 
of a given town. It may be charging excesssive prices 
there. A competitor seeking to gain a foothold enters 
the town and offers oil at a somewhat lower price, but 
still a fair price. The Standard meets this price, per- 
haps goes below it. The merchants being accustomed 
to deal with the Standard give little patronage to the 
competitor, who must cut again, and so the process goes 
on till prices are below cost. Meantime the Standard 
recoups itself for reduced prices in the town in question 
by advancing them elsewhere; the less fortunate 
competitor is driven out of business. It is doubtful 
whether under the phraseology of the new statute such 
tactics could be held unlawful, altho they certainly 
would tend to create monopoly. 
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It would appear, therefore, that the section with 
regard to price discrimination, so far from adding to 
the effectiveness of the general provision as to unfair 
competitive methods, may actually weaken it. 

The Senate, as already indicated, struck out the pro- 
vision of the House bill prohibiting in general terms 
the practice of restrictive sales and leases. It substi- 
tuted, however, a somewhat similar provision relating 
only to patented articles. The Senate evidently feared 
lest the holder of a patent might claim by reason of 
the patent the right to do that which if done by others 
would be held unfair competition. The courts had 
already upheld restrictive sales and leases of patented 
articles. In conference, however, this section of the 
bill was again made general in application, explicit 
reference being made to both patented and unpatented 
articles. Section 3 of the anti-trust act declares it un- 
lawful for any person to lease or sell goods or fix a price 
therefor on the condition or understanding that the 
lessee or purchaser shall not use or deal in the goods of a 
competitor. In conference was added the qualification 
" where the effect . . . may be to substantially lessen 
competition or tend to create a monopoly." 

Again there can be no doubt of the wisdom of this 
qualifying clause. It is common in many branches of 
business to make sales or leases subject to the condition 
of exclusive patronage. The practice is by no means 
necessarily objectionable. It is substantially akin to 
the practice of establishing agencies which handle goods 
on commission or on a salary basis, and which are not 
allowed to handle similar goods of other sellers. One 
seller has one dealer to handle his goods exclusively, 
another competing seller another dealer and so on. 
Competition instead of being restrained may be made 
the more effective thereby. Often this may be the only 
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effective way of securing the distribution of the goods 
in a given locality. An unqualified prohibition of 
" tying contracts " would have been unfortunate. On 
the other hand, such contracts have been in some cases 
an important means of creating or protecting monopoly, 
and where that is the case they should be prohibited as 
the law now prohibits them. 

It may be noted that there was a provision in the bill 
as it passed the House making it unlawful for mine 
operators and certain other concerns to refuse to sell 
their products to any responsible person. This was 
struck out by the Senate as of doubtful constitutionality 
and has not been restored. 



II. New Provisions on Combinations in 
Restraint of Trade 

We come now to consider those provisions of the new 
legislation which seek to clarify and extend the defini- 
tions of forbidden contracts and combinations in 
restraint of trade. These provisions, which are con- 
fined to the anti-trust act, relate chiefly to intercor- 
porate stockholdings and to interlocking directorates. 

If broadly interpreted, the Sherman anti-trust act 
without amendment could be made to reach every 
harmful, or potentially harmful, combination in re- 
straint of interstate trade, however indirect its form. 
That act declares " every contract, combination in the 
form of trust or otherwise, or conspiracy in restraint of 
trade " to be unlawful. The language is comprehensive 
in the extreme. To be sure, the Supreme Court has 
declared that the Sherman act must be interpreted in 
the " light of reason; " that there may be certain con- 
tracts or combinations which restrain trade in only a 
reasonable manner and which Congress did not intend 
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to make unlawful. President Taft and others have 
made it clear, however, that the Court did not in this 
statement refer to any contract or combination that 
would in any way injure the people, nor did it contem- 
plate substituting its own judgment for that of Congress. 
Those restraints of trade which in the light of reason 
might be held lawful are only of a very limited class, 
such as were lawful at common law, and such as practi- 
cally every one recognizes to be perfectly legitimate. 
There were members of Congress who proposed so to 
amend the Sherman act as to leave no discretion what- 
ever to the courts. Practically, tho they would not 
have stated it in so many words, they would have had 
the law declare any restraint of trade, whether reason- 
able or unreasonable, to be unlawful. Better counsels 
prevailed, however, and no such provision appears in 
the new legislation. 

The Sherman law being thus broad and compre- 
hensive, the lawyer and the economist alike look with 
critical eye upon any attempt to add to its definitions. 
Has the new legislation strengthened our ability to 
prevent combinations in restraint of trade ? Has it 
forbidden anything which ought not to be forbidden ? 
Has it gone far enough, or gone too far ? 

Section 7 of the anti-trust act contains the pro- 
visions on intercorporate stockholdings. It declares, 
first, that no corporation shall acquire directly or in- 
directly any part of the stock of another corporation, 
where the effect " may be to substantially lessen 
competition " between the two corporations, "or to 
restrain such commerce ... or to tend to create a 
monopoly." A similar provision is made with regard 
to holding companies; no corporation may acquire 
stocks in two or more corporations under the con- 
ditions above set forth. Common carriers are in- 
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eluded among the corporations covered. There are 
various exceptions to these broad prohibitions, but the 
only one of importance relates to stockholdings hereto- 
fore acquired. In other words, the act applies only to 
future acquisitions of stock and does not undertake 
to undo things already accomplished. Of course there 
is a clause to the effect that the act shall not make law- 
ful anything theretofore prohibited by the anti-trust 
laws; intercorporate stockholdings which were unlaw- 
ful under the Sherman act may still be attacked. 

This section seems to add nothing of real value to the 
Sherman act. Moreover, if strictly construed, it 
prohibits that which should not be prohibited. Under 
the Sherman law the courts have already held inter- 
corporate stockholdings unlawful when they result in 
unreasonable restraint of trade or in a tendency toward 
monopoly. Several of the great trust cases decided 
by the Supreme Court have turned on this point — 
the Standard Oil case, the Tobacco case, the Northern 
Securities case, the Union Pacific case and others. The 
new law, however, prohibits the acquisition of stocks not 
merely where competition in the trade — that is in the 
business concerned as a whole — is restrained ; but 
also where merely the competition between the partic- 
ular corporations directly concerned is lessened. A 
lessening of the competition between two corporations 
may increase the competition in the branch of industry 
or commerce in which they are engaged. One corpora- 
tion may control, say, one-tenth of a given branch and 
another corporation one-twentieth. The acquisition 
of stock in one by the other may completely destroy 
competition between them, but may thereby render 
them more efficient in competing with other concerns. 

Doubtless the exercise of discretion by prosecuting 
authorities and courts will result in weakening the 
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prohibitions of this section. In few cases perhaps will 
suits actually be brought and won by the government 
unless the public interest is threatened by the inter- 
corporate stockholding. That, however, does not 
justify placing an economic and legal absurdity on the 
statute book. It is strange that Congress did not use, 
with respect to intercorporate stockholding, language 
similar to that used regarding interlocking directorates, 
which is far more closely guarded. 

The administration anti-trust bill, as originally intro- 
duced in Congress, contained a provision with regard to 
interlocking directorates which, had it been enacted, 
would have been little less than disastrous. Virtually 
it prohibited the interlocking of directorates altogether, 
regardless of its effect. If two corporations, which 
together had only a small fraction of a given business, 
should have one common director, and if such corpora- 
tions were natural competitors, the corporations would 
have been made subject to the penalties of the Sherman 
anti-trust law. 

As it passed the House this absurd and drastic pro- 
vision was toned down greatly, and in the Senate it was 
still farther shorn of claws by the omission of the 
penalty. In its final form the section (§ 8 of the anti- 
trust act) applies only to large corporations and only in 
cases where the elimination of competition by agree- 
ment between them would be unlawful. No person, it 
declares, shall, after two years from the passage of the 
act, be a director in any two or more corporations, any 
one of which has capital, surplus and undivided profits 
aggregating more than one million dollars, if such cor- 
porations have been theretofore competitors " so that 
the elimination of competition by agreement between 
them would constitute a violation of any of the pro- 
visions of any of the anti-trust laws." Nothing is 
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said about community of officers or employees other 
than directors. Banks and common carriers are 
exempted from this general provision; but there are 
special provisions regarding banks. 

If the fact that two or more corporations had common 
directors did actually result in restraint of competition 
— not merely between the corporations concerned but 
in the trade generally — the courts could and probably 
would have held it unlawful under the Sherman act. 
In several decisions in which combinations based on 
intercorporate stock ownership have been dissolved, 
the courts have prohibited the segregated parts from 
having common officers or directors. The new act, 
however, goes farther and prohibits corporations from 
having the same directors even tho they do as a matter 
of fact actively compete, provided only that an agree- 
ment between the corporations to eliminate competition 
would be unlawful. In effect it makes the interlocking 
of directors in such case conclusive evidence of com- 
bination to restrain trade. Perhaps on the whole this 
is wise, for there is at least some tendency to eliminate 
competition where even a single individual is a director 
in two or more potentially competitive corporations. 

The importance of this legislation, however, has been 
greatly exaggerated by its sponsors. The real evil is 
not community of directors but community of stock 
ownership. It will be easy enough for an individual 
or group who hold stock in several corporations to elect 
different men as directors who will act in harmony. 
The director is but the voice of those who elect him. 
Dummy directors are no new thing and they will doubt- 
less be more numerous under this act than at present. 

Apparently no one seriously proposed in Congress 
to restrict community of stock ownership by individuals. 
As I have pointed out elsewhere, 1 the courts have 

1 In this Journal, May, 1914, p. 406. 
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expressly tolerated community of interest in cases 
where it was almost self-evident that the result must be 
to prevent competition. They have seemed to consider 
it an inalienable right of the individual to hold what 
stocks he pleases. The " dissolution " of trusts by 
distributing the stocks of subsidiary companies pro 
rata among the stockholders of a controlling company 
is little more than a farce. The investigations of the 
Pujo committee emphasized the enormous extent and 
influence of community of stock interest as well as of 
interlocking directorates. But Congress seemed to 
be of the same mind as the courts with respect to the 
impossibility, or the unconstitutionality, of attempting 
to check the former. Some day our law makers will 
grow bolder; they will not permit any supposed 
right of private property to serve as a bulwark for 
monopoly. 

The special provisions regarding interlocking direc- 
torates of banks, as passed by the House, were struck 
out by the Senate on the ground that the matter could 
best be provided for in connection with the banking 
laws. These provisions were, however, restored, with 
some modifications, by the conference committee and 
enacted into law. They prohibit interlocking of 
directors, officers or employees among large banks — 
those having deposits, capital, surplus and undivided 
profits aggregating more than five million dollars — 
wherever located. Moreover, subject to minor excep- 
tions, no two banks, of whatever size, in a city of more 
than 200,000 inhabitants may have a common director, 
officer or employee. Naturally Congress has not under- 
taken to regulate private banks or those organized under 
state laws, but the act does apply to relations between 
a national bank on the one hand and a private or state 
bank on the other. 
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This provision as to banks is not qualified by any 
reference to the effect of the interlocking. It is not on 
its face directed against monopoly or restraint of com- 
petition among banks or in other business. The con- 
stitutionality of this provision cannot be questioned, 
since the national banks are creatures of the federal 
government. As to its justice and propriety there may 
be some doubt, and as to its effectiveness, for the reasons 
already mentioned above, still more doubt. The 
investigations of the Pujo committee have indeed made 
clear the immense power of concentrated banking in- 
terests. If that power can be weakened by this new 
legislation, most people will welcome it, even tho the 
law may incidentally prevent interlocking directorates 
among banks where no disadvantages would result 
therefrom. 

It may be noted that there are no direct penalties for 
violation of the provisions as to intercorporate stock- 
holding and interlocking directorates. The enforce- 
ment rests with the interstate trade commission by a 
procedure similar to that in the case of unfair com- 
petitive methods. 

While, as already indicated, a good many teeth were 
drawn from the anti-trust bill during its progress 
through Congress, there remains one provision which 
distinctly increases the terrors of the law. Section 14 
of the new act provides that whenever a corporation 
shall violate any of the penal provisions of any of the 
anti-trust laws, such violation shall be deemed to be 
also that of the individual directors, officers or agents 
who have authorized, ordered or done any of the acts 
constituting such violation. Upon conviction therefor 
any such director, officer or agent is subject to fine not 
exceeding $5000 or imprisonment not exceeding one 
year or both. 
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As is well known, practically no imprisonments have 
heretofore resulted from the enforcement of the anti- 
trust laws. Most of the fines in criminal cases under 
them have been assessed against corporations. It is 
true that individuals could be punished for conspiracy 
under the Sherman act ; but this new section will prob- 
ably make it somewhat easier to punish them. There is 
no immediate likelihood, however, that the prisons will 
be overcrowded with trust offenders. 

The anti-trust act provides (§4) that any person 
injured in business or property by reason of anything 
forbidden in the anti-trust laws may sue and recover 
three-fold damages. This merely extends the provision 
of the Sherman act so as to cover all anti-trust laws 
including the new act itself. 

Section 5 provides that a final judgment or decree in 
any suit brought by the United States under the anti- 
trust laws, to the effect that the defendant has violated 
those laws, shall be prima facie evidence against such 
defendant in any suit or proceeding brought by any 
other party against him or it under the same laws. 
The House bill would have made such judgment or 
decree conclusive evidence, but the words prima facie 
were substituted in the Senate. No one can seriously 
doubt the propriety of this new provision. It is a need- 
less burden upon a state, or upon a person injured by 
a violation of the anti-trust laws, to have to prove inde- 
pendently that the trust laws have been violated when 
the matter has already been determined in a govern- 
ment suit. 
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III. Mismanagement op Railroads 

The revelations of the Pujo investigation, of the New 
Haven investigation and of other recent investigations 
with reference to mismanagement of railroads and the 
mulcting of their stockholders have led to some drastic 
provisions, placed, perhaps somewhat illogically, in 
the anti-trust act. 

Those investigations had shown that great banks had 
often made unreasonable gains from the financing of 
railroads; that dummy construction companies and 
equipment concerns in which railroad officers were 
interested had made fat profits at the expense of the 
stockholders of the road. The anti-trust bill, as it 
passed the House, simply prohibited interlocking of 
directors or officers between a railroad and a concern 
of the kind specified with which it did business. In the 
Senate, however, it was suggested that there might be 
cases where such relations were proper and desirable 
and that regulation rather than prohibition was called 
for. Substantially the provisions adopted by the 
Senate have now become law (§ 10). No common 
carrier may have dealings in securities or in supplies 
or may make contracts for construction or maintenance, 
to the amount of more than $50,000 in any one year, 
with a concern in which any director or any of certain 
specified officers of the railroad is interested, except 
under the conditions specified in the act. These con- 
ditions are, virtually, competition, publicity and super- 
vision by the interstate commerce commission. If the 
concern in question is the most favorable bidder under 
competitive bidding, the railroad may do business with 
it, but it must report the transactions to the inter- 
state commerce commission in detail and the com- 
mission may investigate to see whether there has been 
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any abuse. Penalties are provided for violation of 
this section. 

Another outcome of the recent revelations of railroad 
abuses is in section 9 of the anti-trust act, which de- 
clares that an officer or director of a common carrier 
who " embezzles, steals, abstracts or wilfully mis- 
applies or wilfully permits to be misapplied " its money, 
securities or property is guilty of a felony. Such acts 
are, in general, already made crimes under the laws of 
the individual states, but it will perhaps be possible for 
the federal government to enforce them more effectively 
in the case of interstate carriers. 

IV. The Federal Trade Commission 

By all odds the most important feature of the new 
trust legislation is the creation of a federal trade com- 
mission. The commission is composed of five members, 
appointed by the President with the advice and consent 
of the Senate. Not more than three may be of the same 
political party — a provision which is of doubtful 
merit, as it really recognizes party lines in the admin- 
istration of that which should be looked upon as wholly 
outside of those lines. The term of office is seven 
years and the salary $10,000. The commission is in 
fact to be a body of similar dignity with the inter- 
state commerce commission, tho the latter has seven 
members. 

The commission is to take over the bureau of cor- 
porations and it is expected that the head of that bureau, 
Honorable Joseph E. Davies, will be a member of the 
commission. The expert employees of the bureau will 
be a useful nucleus for the force of the commission. 
It may be noted that the special experts and examiners 
which the commission is authorized to employ are 
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exempted from the classified civil service. It is a long 
step from a bureau of corporations headed by a single 
commissioner at a salary of $5000 to a board of five 
members, each paid twice that salary. Useful as have 
been the investigations of the bureau, the public has a 
right to expect from this great new commission results 
of a far more important character. 

The new act contains full provisions as to the investi- 
gatory powers of the trade commission. In substance 
it gives the commission complete power to investigate 
the affairs of all corporations engaged in interstate or 
foreign commerce, except common carriers and banks. 
The commission and its agents have access to the books 
and records of corporations and may require by sub- 
poena the production of any or all of their papers. 
Witnesses may also be required to appear and testify. 
There are the usual provisions regarding testimony 
tending to incriminate its giver; he may not refuse to 
testify on that account, but is thereafter immune from 
prosecution. 

The investigatory powers of the commission thus far 
mentioned are not materially greater than those hereto- 
fore possessed by the bureau of corporations. But 
the law creating that bureau made no definite provision 
for annual or special reports from corporations, and 
the general powers of investigation conferred on it 
have never been assumed to empower the bureau to 
demand such reports. The new law, however, explicitly 
authorizes the trade commission to require annual or 
special reports from any corporation engaged in inter- 
state or foreign commerce except banks and common 
carriers. The commission is not compelled to call for 
reports from every corporation; it can determine what 
classes of corporations or what particular corporations 
must report and also determine the scope and character 
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of the information to be furnished. The commission 
may require the reports to be under oath. 

These powers of the commission with respect to 
reports from corporations are approximately the same 
as those given to the interstate commerce commission 
with respect to railroads. The trade commission, 
however, lacks the power possessed by the latter to 
prescribe systems of accounts for corporations and to 
prevent them from keeping other accounts. It would 
doubtless be premature to give the trade commission 
that power. To devise satisfactory accounting systems 
for the multiplicity of corporations in different lines of 
business would take years. Obviously the accounts 
cannot be uniform to any such degree as those of rail- 
roads. For this reason the reports to be required from 
corporations will necessarily at first be less detailed 
than those made by railroads, and will probably not be 
so reliable, even tho made in entire good faith. 

The new act prescribes penalties for failure to make 
reports required by the commission or for making false 
reports. But it goes much further. Any person who 
wilfully makes or causes to be made any false entry in 
any account or record kept by a corporation is declared 
guilty of a misdemeanor. So too is any one who neg- 
lects or fails to make full and correct entries in such 
accounts and records of all facts and transactions 
appertaining to the business of the corporation. This 
certainly is a drastic provision and will have to be inter- 
preted with reasonable liberality. Finally, penalties 
are prescribed for altering or falsifying any documentary 
evidence of a corporation or for removing it out of the 
jurisdiction of the United States. The salutary 
character of these provisions is obvious. 

The information secured from the reports of corpora- 
tions to the trade commission will not merely be of 
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great aid to that commission itself in the exercise of its 
other powers, but if the more important data are pub- 
lished they will serve other most useful purposes. It 
has been a common contention that publicity alone will 
go far toward preventing excessive charges and other 
corporate abuses. The benefits of publicity in this 
direction have sometimes been exaggerated, but they 
are important. If the reports show that corporations 
in a given line of business are making unusually large 
profits competition will be the more likely to enter the 
field and bring down prices. 

Under the new act the trade commission itself 
decides what information obtained by it — by what- 
ever means obtained — shall be made public, save only 
that the law prohibits the commission from publishing 
trade secrets and names of customers. The term 
" trade secrets " will undoubtedly be taken to mean 
merely secrets as to processes of production and the 
like. The general language of the law seems to imply 
the expectation that a great deal of information secured 
by the commission will be made public. It is sincerely 
to be hoped that the trade commission will see fit to 
make public all the important information it secures 
through the system of reports or in other ways, just as 
the interstate commerce commission does. It will be 
recalled that under the law creating the bureau of 
corporations that bureau itself has no power to deter- 
mine what information secured by it shall be made 
public, the determination resting with the President. 
As a matter of fact the President, presumably at the 
instance of the bureau, has withheld much information 
regarding individual corporations which would have 
been of material value to the public. A few years ago 
sentiment in the business world was scarcely ripe for 
such a measure of publicity as may properly be de- 
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manded today. In fact great corporations are more 
and more on their own initiative adopting the policy 
of making full reports to the public. The injury to a 
business concern from the disclosure of its affairs is sel- 
dom serious, and any concern whose business is so great 
as to affect materially the welfare of masses of people 
has no right to consider itself a private institution. 

Reference has already been made to the important 
powers of the interstate trade commission as to the 
enforcement of the new provisions of the anti-trust 
legislation. The general prohibition of unfair competi- 
tive methods, that of price discrimination and that of 
restrictive sales and leases are enforceable only through 
the commission. The same is true of the prohibitions 
with regard to intercorporate stock ownership and 
interlocking directorates, — except as they relate to 
banks and common carriers, where other federal 
boards have jurisdiction. This is clearly as it should 
be, at least for the time being. The commission 
through its expert investigation will be able soon to 
amass a great body of information regarding com- 
petitive methods and methods of combination. Such 
information is largely lacking at the present time. On 
the basis of such information the commission should 
develop a sounder judgment regarding these matters 
than could be expected of prosecuting officers or judges. 

In addition to its special powers in the enforcement of 
the provisions mentioned, the commission is required to 
aid in the enforcement of the anti-trust laws generally 
(§ 6). On the direction of the President or either house 
of Congress it has the power and duty to investigate 
and report the facts relating to alleged violation of the 
anti-trust acts by any corporation. Upon the applica- 
tion of the attorney general it must investigate and 
make recommendations in order that a corporation 
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alleged to be violating the anti-trust acts " may there- 
after maintain its organization, management and con- 
duct of business in accordance with law." It is well 
known that in a number of instances in recent years 
corporations and combinations have, without suit by 
the government, changed their organization or methods 
of business, with a view to conforming to the Sherman 
act. In such cases they have usually consulted the 
attorney general and secured his approval. Thus to 
readjust business without appeal to the courts is evi- 
dently desirable. It saves expense and friction. It 
is obvious, however, that an expert body like the trade 
commission will be in a much better position than the 
attorney general to suggest the proper changes in 
practices and in organization. 

Again, the new law provides (§ 7) that the trade com- 
mission may be called upon for assistance and advice 
in connection with the actual conduct of a suit in 
equity brought by the government under the anti- 
trust acts. The court may upon the conclusion of the 
testimony in such a suit, if it is of the opinion that a 
decree should be made against the defendants, " refer 
said suit to the commission, as a master in chancery, 
to ascertain and report an appropriate form of decree 
therein." The court, of course, can reject such a 
report in whole or in part. It is very likely not only 
that the courts will in fact often call upon the com- 
mission but that they will usually follow its suggestions. 
This again is a provision of much importance. Had 
the recommendations of an expert body such as the 
trade commission been before the court in connection 
with the dissolution of the Standard Oil Company, for 
example, it is scarcely conceivable that that dissolution 
should have taken a form so ineffective as it did. How 
to secure a satisfactory dissolution of a trust is an 
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immensely difficult economic problem, rather than a 
legal problem. A plan must be devised which will at 
the same time effectively restore competition and avoid 
hardship to the owners or stockholders of the combina- 
tion and undue shock to the business world. 

Finally, the trade commission under the new law (§ 6) 
may on its own initiative investigate the manner in 
which any decree against a defendant in a suit brought 
by the government to restrain violation of the anti- 
trust acts is being carried out. Upon the application 
of the attorney general it is its duty to make such an 
investigation. At present it too often happens that 
when a court has ordered the dissolution of a combina- 
tion, or issued some other order for the enforcement of 
the anti-trust laws, very little attention is given by 
any one to the question whether the decree is actually 
obeyed. The commission should be able to render a 
valuable service in this direction. 

The trade commission is also directed to report to 
Congress from time to time its recommendations for 
further legislation regarding corporations, combinations 
and trade practices. There is every reason to believe 
that the commission will have a great and beneficial 
influence upon future legislation. If Congress had 
gone no farther at the present session than to create 
such a commission, give it powers of investigation and 
call upon it for recommendations regarding future 
action, the trust legislation would have been well 
worth while. The ordinary methods of inquiry on 
which Congress bases legislation are by no means 
adequate to a problem as vast and complex as the 
trust problem. The time is not yet ripe for the enact- 
ment by Congress of a mass of details regarding com- 
binations, corporations and competitive methods. In 
fact, a good deal even of the legislation actually adopted 
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at this session has been, as already shown, a trifle imma- 
ture. It is better to proceed slowly and surely than 
to make blunders. 

The creation of the trade commission is, therefore, 
a great forward step. All parties in Congress were 
alike in favoring such a commission. Public sentiment 
throughout the country demanded it. The trusts and 
corporations were in general glad to see it established. 
An inquiry sent out by the National Chamber of Com- 
merce to its constituents, consisting of trade organiza- 
tions throughout the country, elicited an almost 
unanimous recommendation of such a commission. 
It matters not so much what its particular powers are 
at the outset, or what are for the time being the pro- 
visions of law as to trusts, combinations and trade 
practices. The important thing is to have a body of 
proper dignity devoted to the expert consideration of 
these great problems. A great responsibility rests upon 
the President in the selection of the first members of the 
new commission, and every one awaits his action with 
profound interest. 1 

E. Dana Dukand. 

Univebsity of Minnesota. 

' It is not necessary here to discuss the important new provisions of the anti-trust 
act with reference to labor or those with reference to the use of the injunction and the 
procedure for contempt of court. While the latter will have some bearing on cases 
against trusts and corporations, their chief significance is with respect to labor cases. 



